STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

ROBERT A. MASON,

)
L )
Petitioner, )
)

VS. ) Case No. 03-1113VR
)
CLAY COUNTY, )
)
Respondent . )
)

FI NAL ORDER

Pursuant to notice, the Division of Adm nistrative Hearings,
by its designated Adm ni strative Law Judge, Richard A. Hi xson,
held a final hearing in the above-styled case on April 23, 2003,
in Geen Cove Springs, Florida.

APPEARANCES

For Petitioner: Dale S. WIson, Esquire
Post O fice Box 1808
G een Cove Springs, Florida 32043

For Respondent: Mark Scruby, County Attorney
Cl ay County
Post O fice Box 367
Green Cove Springs, Florida 32043-0367

STATEMENT OF THE | SSUE

The issue for determnation in this matter is whether
Petitioner, Robert A. Mason, has denonstrated, pursuant to the
Vested R ghts Review Process of Clay County, Florida, that a

vested rights certificate to undertake devel opnent of certain



real property located in Clay County should be issued by C ay
County, notw thstanding that part of such devel opnent will not be
in accordance with the C ay County Conprehensive Pl an.

PRELI M NARY STATEMENT

On or about March 5, 2003, an Application for Vested
Property Certificate for Clains of Equitable Vested Rights
Pursuant to Future Land Use Policy 1.8, O ay County Conprehensive
Plan, was filed with the Cay County Departnent of Planning and
Zoning by Petitioner, Robert A Mason, as owner of a devel opnent
named Cypress Landing. Petitioner also filed supporting
docunentation with the Application. On or about March 25, 2003,
Respondent, O ay County, referred the Application and supporting
docunentation to the Division of Adm nistrative Hearings for the
assignment of an adm nistrative |aw j udge.

Pursuant to witten notice, a hearing was held on April 23,
2003, to afford Petitioner the opportunity to offer the
Application and supporting docunentation into evidence and to
suppl emrent the record with additional evidence. The hearing also
af forded the Respondent an opportunity to be heard and provide
evi dence to supplenent the record. Finally, the hearing was held
to give the undersigned an opportunity to ask questions
concerning the Application.

The hearing was conducted in accordance with the Vested

Ri ghts Review Process of Clay County, Florida, as adopted by d ay



County Ordi nance 92-18, and as anended by O di nances 92-22, 92-
29, 93-26, 94-25, and 96-21. At the hearing, Petitioner offered
six exhibits which were accepted into evidence w thout objection:
Exhibit 1 is the conposite Application and supporting
docunent ati on which consist of the Application and 18 supporting
docunents; Exhibit 2 is a survey of the property prepared by
McKee, Eiland & Mullis, identifying specific trees on the Cypress
Landi ng property; Exhibit 3 is Petitioner's summary of expenses
related to Cypress Landing; Exhibit 4 is a 1950 plat of the
Hol | ywood Forest Subdivision; Exhibit 5 is a copy of pictures
whi ch appeared in Southern Living magazi ne; and Exhibit 6 is a
conposite of two pictures of the Cypress Landi ng sign.

Petitioner presented the testinony of Keith Joseph McCamon,
a certified arborist and nenber of the International Society of
Arborcul ture; Petitioner, Robert A Mson; and Petitioner's wfe,
Marilyn Mason. Respondent presented the testinony of
Shawanda Watson, Planner Il with the ay County Departnent of
Pl anning and Zoning. Also in attendance at the hearing was
Thad Crowe, Planning Director with the Cay County Departnent of
Pl anni ng and Zoni ng.

No transcript of the hearing was ordered by the parties. On
May 8, 2003, Petitioner filed a Motion for Extension of Tinme in
which to file a Proposed Final Order, which notion was granted

W t hout objection. On May 19, 2003, Petitioner and Respondent



filed Joint Post Hearing Stipulations. On May 19, 2003,
Petitioner filed a Proposed Final Order. The Proposed Fina

Order and Joint Post Hearing Stipulations have been fully
considered in entering this Final Order. Respondent did not file
a Proposed Final Order; however, at the conclusion of the
presentation of the evidence at hearing, the Respondent stated
that Cay County did not object to the approval of Petitioner's
Application for Equitable Vested Ri ghts.

FI NDI NGS OF FACT

A. The Property

1. The Applicant, Petitioner Robert A Mson, is the owner
of real property located in Cay County, Florida. The
Applicant's property is known as "Cypress Landing," containing
5.977 acres, which consists of a rectangular tract 200 feet by
approximately 841 feet in the Holl ywod Forest Subdivision,
bounded on the east by the west shore of the St. Johns River, and
on the west by the right-of -way for Peters Avenue, now known as
Harvey Grant Road.

2. The Applicant acquired the property on July 25, 1958, by
warranty deed fromVictor M and Ruth C. Covington recorded in
O ficial Records Book 3, page 250, public records of Cay County,
Florida. The property was the south 1/2 of Lot 12, Lot 12-A, and
Lot 13, and the north 1/2 of Lot 14 of Hol |l ywood Forest, a

pl atted subdivision on Fleming Island in Cay County. At the



time Petitioner acquired the property, the applicable zoning
district permtted the devel opnent of the property for single-
famly residential at a maxinumdensity of three units per acre.

3. Wien the Applicant originally acquired the property in
1958, he and his wife had intended at sone future tine to live on
the property and use the property for their own purposes,

i ncludi ng recreation, keeping horses, and retirenent. At the
time the Applicant acquired the property there was an existing
dock extending fromthe property into the river.

4. Due to subsequent changes in his enploynent
ci rcunstances, the Applicant did not build a residence on the
property. The Applicant is a registered forester who retired
fromthe CGeorgia Forestry Comm ssion after 32 years of service.
The Applicant and his wife currently reside in Georgia.

5. Cypress Landing contains a nultitude and variety of
trees, including magnolia, Florida holly, live oak and cypress,
many of which are nore than 200 years old and have dianeters in
excess of 36 inches. The Applicant has taken great care and
foll owed specific conservation neasures to identify and preserve
the historic trees on the property.

B. Devel opnent of the Property

6. In 1982-1983, the Applicant prepared a devel opnent plan
for the Cypress Landi ng property which conprised a single-famly

residential developnment. The planned devel opnent consisted of a



total of seven single-famly lots, two of which faced the river
and the other five which were 122 feet by 200 feet and | ay side
by side between the road and the waterfront lots. The
devel opnent pl an included an easenent (the "Road Easenent”) for
i ngress, egress, drainage and utilities along the northern
waterfront lot into the southern waterfront lot. Fromthe east
end of the Road Easenent, an additional pedestrian easenent was
provi ded along the northern ten feet of the southern waterfront
| ot for pedestrian access to the river.

7. The Applicant enployed a surveyor, MKee, Eiland &
Mul I'is, Land Surveyors Inc., of Orange Park, Florida. The
Applicant instructed the surveyor to plat the property in
accordance with the devel opnent plan and all existing codes. The
property was thereafter subdivided into seven lots, identified as
Lots A, B, C, Db E, F, and G Lots A through E are the inland
| ots and each neasure 122 feet by 200 feet with a 30 feet non-
excl usive easenent for ingress, egress, drainage and utility
purposes. Lots A through E are inland lots. Lots F and G are
the waterfront lots which are slightly larger than the other five
| ots and not as uniformin configuration. Lot F has
approximately 116 feet of water frontage and Lot G has
approximately 97 feet of water frontage.

8. In 1984, relying on the applicable zoning regul ations,

the Applicant contracted with Robert Bray to install a roadway



which is 30 feet in width and 866 feet in length running al ong
Lots A through E and ending at Lot F. The roadway was
constructed with specific concern for the protection and
preservation of the trees on the property. A pre-cast concrete
curb running the entire length of the roadway was installed to
protect the trees fromrunoff. Porous rock was used as the
foundation of the roadway to pronote proper drai nage. The
roadway was al so constructed with an ellipsis at Lot Cto protect
a historic tree. The design of the roadway, as well as the
materials used in building the roadway, net all Cay County code
requi rements at the tinme of construction.

9. In 1984, the Applicant reconstructed the dock on the
property. The dock had previously been damaged due to storns.
The dock was reconstructed by Duke Marine Construction in
accordance with all appropriate regulations. Covenants have been
executed to allow for use of the dock as a community dock for al
| ot owners. The comunity dock is 300 feet in Iength.

10. Also in 1984, the Applicant erected a sign indicating
the entrance to Cypress Landing. The sign was |ater vandali zed
and renoved.

11. In 1988, the Applicant contracted with Jacksonville
Electric Authority for the installation of an underground
el ectric distribution systemin Cypress Landing. The underground

utilities distribution systemwas designed specifically to



protect and preserve the existing trees on the property, and was
installed by boring under the trees to place a conduit to protect
the established roots. The underground el ectrical distribution
systemwas installed in accordance with the C ay County code at
that tine.

12. On May 29, 1987, the Applicant sold Lot A to Robert M
and Mary Wasdin. Cay County issued a building permt for the
construction of a residence on Lot A A house has been
constructed on Lot A

13. On Septenber 1, 1989, the Applicant sold Lot Eto
Robert G and Marva Lou Wdhalm Cay County issued a buil ding
permt for the construction of a residence on Lot E. A house has
been constructed on Lot E.

C. Applicant's Expenses

14. The applicant expended approxi mately $4,609. 45 on
t opogr aphi cal surveys, tree location surveys, and engi neering
pl ans which were prepared for the mapping and platting of Cypress
Landi ng. The surveying expenses were paid prior to the adoption
of the Cay County 2001 Conprehensive Pl an.

15. The Applicant incurred significant expenses in the
desi gn and construction of the roadway. Additional costs were
incurred by the Applicant for the construction of the roadway in
an environnental ly sensitive manner which protected and preserved

the historic trees on the property. The total anount expended in



1984 by the Applicant for the construction of the roadway was
$6, 880, all of which was paid prior to the adoption of the C ay
County 2001 Conprehensive Pl an.

16. The Applicant expended $19,540 for the reconstruction
of the community dock in 1984, which was paid prior to the
adoption of the Cay County 2001 Conprehensive Pl an.

17. The Applicant expended $7,101.87 for the installation
of the underground electrical distribution systemin 1988 and
1989. This anount included an additional cost of $1, 209.87 paid
to JEA, which was the difference in cost between the underground
system and an equi val ent overhead el ectrical distribution system
Thi s anount al so included a cost of $5,502 paid to Allstate
El ectrical Contractors, Inc. of Jacksonville, Florida, for the
boring and installation of the PVC conduits to protect the
historic trees on the property. The expenses were paid prior to
t he adoption of the Clay County 2001 Conprehensive Pl an.

18. The Applicant expended $363.58 for costs associated
with the Cypress Landing entrance sign and a security fence. The
expenses were paid prior to the adoption of the Cay County 2001
Conpr ehensi ve Pl an.

D. Rights that will be Destroyed

19. In 1991 day County originally adopted the Cay County
2001 Conprehensive Plan pursuant to Chapter 163, Part |1, Florida

Statutes. The O ay County 2001 Conprehensive Plan is now known



as the Clay County 2015 Conprehensive Plan. Under the
Conpr ehensi ve Pl an, Cypress Landi ng was designated with a | and
use designation in the plan of "Rural Fringe."

20. Policy 2.10 of the day County 2015 Conprehensive Pl an
provides that if land is divided into three or nore |ots, any
three of which are 9.9 acres or less in size, then such | and nust
be platted in accordance wth the County's regul ati ons, and al
| ots nust be provided access to a road i nproved to neet County
paved road standards. The County's Subdivi sion Regul ati ons were
anended after 1990. Section 16(1)(d)1.a.i. thereof now requires
a mnimmw dth for subdivision streets of 60 feet. The
regul ations further require that such streets be paved. The
Cypress Landi ng Road Easenent is only 30 feet wi de. Moreover,
new surface water runoff requirenents require retention areas for
rainwater. To conply with the post-1991 Clay County | and use
regul ations would require a reconfiguration of the lots in
Cypress Landing. Reconfiguration is not possible because two of
the | ots have been sold to new owners.

21. Policy 2.9 of the day County 2015 Conprehensive Pl an
restricts any easenent that provides access to nmultiple lots to a
l ength of 1,000 feet, and limts to five the nunber of |ots that
may utilize the same for access. Wile the Cypress Landi ng Road

Easenent is less than 1,000 feet in length, the nunber of lots
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within the Cypress Landi ng devel opnment exceeds the maxi num t hat
can access the Road Easenent.

22. The Petitioner would be precluded fromselling or
devel oping the remaining lots within the Cypress Landing
devel opnent wi thout reconfiguration and | oss of one or nore |ots.
Mor eover, because Lots "A'" and "E' have already been sold, the
Petitioner cannot add additional right-of-way width to the Road
Easenent in order to conply with the County's Subdivision
Regul ati ons regarding m ni mum ri ght -of -way w dt h.

23. The Applicant woul d have been entitled to statutory
vested rights if 50 percent of the |ots had been sold prior to
1992.

E. Procedural Requirenents

24. The procedural requirenents of Vested Ri ghts Review
Process of Clay County, adopted by Cay County O di nance 92- 18,
as anmended, have been net.

CONCLUSI ONS OF LAW

A.  Jurisdiction.

25. The Division of Admi nistrative Hearings has
jurisdiction of the parties to and the subject matter of this
proceedi ng. Section 120.65(9), Florida Statutes (1997), and d ay
County Ordinance 92-18, as anended by Cay County O di nances 92-

22, 92-29 and 94-25, and 96-21.
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B. General Requirenents of Article VIII of the d ay
County Land Devel opnent Code.

26. Pursuant to Section 163.3167, Florida Statutes, d ay
County was required to prepare a conprehensive plan governing the
use and devel opnment of land located within Cay County. In
conpliance with Section 163.3167, Florida Statutes, Clay County
adopted its Conprehensive Pl an by O di nhance 92-03 on January 23,
1992.

27. In order to ensure that existing rights to devel op
property of Cay County property owners created by the
Constitutions of the State of Florida and the United States are
not infringed upon by the application of the Conprehensive Pl an,
Clay County pronul gated Article VIIl of the Cday County Land
Devel opnent Code (hereinafter referred to as the "Code.") The
intent of Clay County in adopting Article VIII of the Code is
i ncluded in Section 20.8-3(b) of the Code:

(b) It is the intent of this Article to
provi de the standards and adm nistrative
procedures for determ ning whether a person
has a vested right to undertake devel oprment
activities, notw thstanding the fact that al
or part of the developnent is not in
accordance with the requirenents of the Cd ay
County 2001 Conprehensive Plan or |and
devel opnent regul ati ons.
28. There are two general types of circunmstances pursuant

to which vested rights to devel op property may be found to exi st

pursuant to Article VIl of the Code: (1) "statutory vested
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rights" pursuant to Section 20.8-6 of Article VIII of the Code;
and (2) "equitable vested rights" pursuant to Section 20.8-7 of
Article VI1l of the Code.

29. Applications to determne if devel opnent rights are
vested are initially reviewed for technical correctness by the
Clay County Pl anning and Zoning Departnent. Section 20.8-8(c)(1)
and (d) (1) of Article VIII of the Code.

30. In the case of an application for equitable vesting no
determ nation on the merits is made by Cay County. The D rector
of the Planning and Zoni ng Departnent, after determ ning that an
application for equitable vesting is conplete, is required to
coordinate a hearing to consider the application. Section 20.8-
8(d)(3) of Article VIIl of the Code. Hearings on equitable
vesting applications are to be held within 60 days after the
Director of the Planning and Zoni ng Departnent determ nes that
the application is conplete. 1d.

31. Pursuant to a contract entered into between Cay County
and the Division of Administrative Hearings, adm nistrative | aw
judges of the Division of Adm nistrative Hearings may be
aut hori zed by Clay County to conduct hearings to consider appeals
on applications of statutory vesting and to nake the initial
deci sion on applications for equitable vesting. Section 20. 8-

9(b) of Article VIIl of the Code.
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32. The manner in which hearings are to be conducted is
governed by Section 20.8-10 of Article VIIl of the Code. At the
conclusion of a hearing, the adm nistrative |law judge is required
to issue a witten decision approving, denying, or approving with
conditions the application. Section 20.8-10(a)(4) of Article
VI11 of the Code.

C. Equitable Vested Rights.

33. Section 20.8-7 of Article VIIl of the Code governs the
determ nati on of whether an applicant’s devel opnent rights in
property have been vested pursuant to the equitable vested rights
definition of Article VIIl of the Code. The criteria for
determ ni ng whether the property is equitably vested are as
fol | ows:

(b) Criteria For Deternining Equitable
Vested Rights. Devel opnents shall be deened
to have Equitable Vested Rights pursuant to
this Section if it is shown by substanti al

conpetent evidence that a property owner or
other simlarly situated person:

(1) bhas acted in good faith and in
reasonabl e reli ance;

(2) wupon a valid, unexpired act or
om ssion of the governnent; and

(3) has made such a substantial change in
position or incurred such extensive

obl i gations and expenses that it would be
i nequi table or unjust to destroy the
rights such person has acquired.

Section 20.8-7(b) of Article VIIl of the Code.
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D. Cypress Landi ng/ Robert NMason's Application.

34. Equitable vesting under Article VIII of the Code
contains the sane el enents of proof required for the doctrine of
equi tabl e estoppel to apply. The doctrine of equitable estoppel
has been described as foll ows:

The doctrine of equitable estoppel will limt
a |l ocal governnent in the exercise of its
zoni ng power when a property owner (1)
relying in good faith (2) upon sone act or
om ssi on of the governnent (3) has nade such
a substantial change in position or incurred
such excessive obligations and expenses that
it would be highly inequitable and unjust to
destroy the rights he has acquired.

Smth v. Cearwater, 383 So. 2d 681, 686 (Fla. 2d DCA 1980). See

also Key Wst v. RL.J.S. Corporation, 537 So. 2d 641 (Fla. 3d

DCA 1989); and Harbor Course Club, Inc. v. Departnent of

Community Affairs, 510 So. 2d 915 (Fla. 3d DCA 1987). The

under si gned has been guided in this case by the case | aw appl yi ng
t he doctrine of equitable estoppel. See Section 20-8.10(a)(5) of
Article VII'l of the Code.

35. The Applicant presented substantial conpetent evidence
denonstrating that all of the elenents of equitable estoppel and,
therefore, equitable vesting as defined in Article VII1 of the
Code exist in this case.

36. Based upon the evidence presented in this matter, the
Applicant in the devel opnent of Cypress Landi ng has acted in good

faith to conply with the appropriate C ay County Code
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requi renents. The subdivision was surveyed and platted, the
roadway was constructed, the underground utilities were
installed, the dock was reconstructed, two of the lots were sold,
two building permts were issued, and two houses were constructed
on the property. Each devel opnent action was approved and
carried out in conpliance with applicable code requirenents. The
Applicant relied on the continuous approval of each devel opnent

activity over a period of years. See Equity Resources, Inc. v.

County of Leon, 643 So. 2d 1112 (Fla. 1st DCA 1994). It is

t herefore concluded that the first two criteria for equitable
vesting have been proven: the Applicant acted in good faith and
in reasonabl e reliance upon a valid, unexpired act or onission of
Clay County.

37. Substantial conpetent evidence was presented at hearing
to conclude that the Applicant has nmade extensive expenditures to
devel op Cypress Landing in an environnmentally responsi bl e nanner
whi ch conplied with all requirenments prior to the adoption of the
Clay County Conprehensive Plan. In light of the extensive
expendi tures of the Applicant and the adverse inpact of conplying
with the Conprehensive Plan, it is concluded that the third
criterion for equitable vesting has al so been proven: the
Appl i cant has made a substantial change in position or incurred

such extensive obligations and expenses that it would be highly
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i nequitable or unjust to destroy the rights the Applicant has
acqui red.

38. Based upon a review of the evidence presented at the
hearing hel d before the undersigned on April 23, 2003, it is
concl uded that the Applicant has proved that the el enents of
equi tabl e vesting apply.

ORDER

Based upon the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat the Application for Vested Property
Certification for Clains of Equitable Vested Ri ghts dated
March 5, 2003, is APPROVED. A Vested Property Certificate should
be issued to Robert A Mason for the remaining five |ots of
Cypress Landi ng which are owned by Robert A. Mason.

DONE AND ORDERED this 23rd day of My, 2003, in Tall ahassee,

Leon County, Florida.

Rl CHARD A. HI XSON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 23rd day of My, 2003.
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COPI ES FURNI SHED:

Dale S. Wlson, Esquire
Post O fice Box 1808
Green Cove Springs, Florida 32043

Mar k Scruby, County Attorney

Cl ay County

Post O fice Box 367

Green Cove Springs, Florida 32043-0367

Shawanda Wat son, Pl anner

Clay County Vested Ri ghts Coordi nator
Clay County

Post O fice Box 367

Green Cove Springs, Florida 32043-0367

Thad Crowe, AICP, Planning Director

Cl ay County

Post O fice Box 367

Green Cove Springs, Florida 32043-0367

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

This Final Order is subject to judicial reviewin the Grcuit
Court, Fourth Judicial Grcuit, in and for Cay County, Florida.
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